RECEIVED

MEMORANDUM V15 2002
ATTORNEY-CLIENT PRIVILEGED COMMUNICATION ER RIGHTS
. SALT LAKE
TO: Norman Johnson, Assistant Attorney General / DNR

Jerry D. Olds, State Engineer

Lee H. Sim, Assistant State Engineer — Distribution
FROM: Kerry Carpenter, Southwestern Region Engineer
DATE: 13 November 2002
RE: Water Right 85-250 / “Duck Pond Spring Area”

The subject water right and related pond have been the source of ongoing contention and dispute
for an extended period of time. Correspondence directly related to this right goes back to 1992,
and more recently acquired documents track the dispute back to 1952. The recent drought has
aggravated the problem and the several water users downstream of the subject right are
demanding action to defend their rights and threatening litigation if they are dissatisfied with the
response’. For background, I refer you to several items of correspondence you will find on file
85-250 and which document my recent attempts to evaluate and resolve this issue.

Claim 85-250 is for supplemental stockwatering directly on a “spring area” located in the
Skutumpah area on the headwaters of Johnson Creek in Kane County (Section 4, T41S, R412W,
SLB&M). The claim first originated with the filing of a Statement of Water User’s Claim in the
General Adjudication on 9 September 1969. The claim is based on diligence, but no formal
diligence claim form was filed — as was apparently a common practice in that era. The claim was
listed in the Proposed Determination at page 75 as a seasonal (April 1 through December 31)
supplemental stockwatering right (200 ELU under eight rights, each right representing a specific
source). The claim was mapped on Sheet 13d of the hydrographic survey maps.

To my knowledge, there were no objections filed against any of these supplemental claims in the
adjudication although the predecessors of the current complainants had protested two previous
efforts to appropriate water in this area: Application No. A23525 filed 23 January 1952, and
Application No. A29791 filed 18 March 1958. Because both applications were rejected, it
appears that they were never assigned water right numbers, so I could find no record of the prior
filings. Copies of the Memorandum Decisions rejecting these two filings were recently provided
to me by Ramon Bunting. Ramon’s father, Finley Bunting, had protested both applications and
these documents were found in his personal papers. You may find additional related documents
in SLC. If so, these additional documents could help resolve the dispute as to whether the
currently existing reservoir is, in fact, the reservoir proposed and denied in the referenced
applications to appropriate. The complainants believe they are one and the same, but I have
insufficient information to make that determination.

]Although several parties have participated in recent efforts to resolve the dispute, the parties currently
forcing the issue are Ramon & Gary Bunting and Bruce & DeRalph Bunting. The Bunting’s are asserting that the
past and current practices of water use under 85-250 are impairing prior stockwatering rights on which they rely
downstream of the spring area/pond at issue.
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The disputed issue can be summarized in this question: What are the rights and limitations
related to the impoundment and storage of water in the so-called “Duck Pond reservoir?”

For your reference, | am attaching the following documents:

1) A copy of the WUC filed in the General Adjudication for 85-250;

2) Copies of pages 74 and 75 from the Proposed Determination showing claim 85-250 (page
75) and claim 85-248 (page 74) which is referenced “For claims used and purpose
described. . .” under 85-250;

3) A copy of a portion of Hydrographic Survey Sheet 13d showing the manner in which
claims 85-248 through 85-251, 81-253 and 85-254 were mapped and on which I have
sketched the approximate location of the disputed pond as located in a GPS survey I
conducted earlier this year (see attachment 4), below, and file 85-250).

4) A copy of a map entitled “Results of GPS Survey Conducted 25 April 2002 RE: WR No.
85-250" on which I have outlined the “Duck Pond Spring Area” as mapped in the
hydrographic survey (see attachment 3), above).

The discrepancy between the mapped location for “Duck Pond Spring Area” and the location of
the pond I surveyed leads me to conclude that either a) the original mapping of 85-250 was in
error, or b) 85-250 was correctly mapped and the disputed pond actually impounds water from
the two springs called Skutum Spring #1 (85-248) and Skutum Spring #2 (85-249), both rights
supplemental to 85-250. I lean toward the latter conclusion as most likely in that attachment 4)
does show a dark area which fits reasonably well the mapped “spring area” shown in attachment
3).

In either case, the issues in dispute are not substantially changed. The potentially significant
difference relates to the periods of use defined. Both 85-248 and 85-249 list full year use while
85-250 lists a seasonal use. I will address the import of this difference in the following
discussion.

One other significant point related to the adjudication documents: There is no clearly defined
impoundment shown on the map and the subject WUC’s do not describe any impoundment or
storage of water. However, the prior owners of the land and rights® insist that the pond has
existed in essentially its present condition for nearly 50 years (see correspondence on 85-250 for
details of these assertions). The complainants dispute these assertions and insist that the pond

The prior owners referenced include Jeffrey Johnson who claims to have owned the ranch since 1978-79
(legal title was not transferred until 1991), and David Robinson whose father, J. Graydon Robinson, filed the
WUC’s in 1969, as well as the rejected Application to Appropriate No. A29791 in 1958. The current owner, TLB,
Ltd., has held title since May, 2002, and has been provided copies of all correspondence to date. It is my
understanding that TLB is prepared to continue to defend the position of the prior owners as well as argue that the
pond functions to benefit downstream water users.
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has been constructed and/or substantially enlarged in the past 15-20 years subsequent to the
adjudication. While it is not conclusive, I note that the disputed pond does not appear on the
1966 version of the USGS quadrangle “Skutumpah Creek” which is based on 1964 aerial
photography.

In a meeting with Bruce Bunting et ux. and Ramon Bunting et ux. on 30 October 2002, I verbally
committed to prepare this memorandum and to specifically pose to the State Engineer and his
legal counsel in the AG’s office the following two questions:

> Assuming that some amount of impoundment or storage is necessary to exercise the right
to water livestock, what is a “reasonable” amount of storage for the defined use?
> If the allowed period of use is limited to April 1 through December 31 (as in all

supplemental rights except 85-248 and 85-249), does this allow for any storage of water
outside the allowed period of use?

[ explained to the Bunting’s that this inquiry would be a protected communication considering
the threat of litigation. However, if warranted by your response, I also committed that a letter
would be sent to the current owner and the complainants setting forth the State Engineer’s
opinion of the limitations of the subject rights, especially as related to the storage of water in the
disputed impoundment.

As you see from the second question, the period of use issue is pertinent. I suspect that the year-
around use defined for 85-248 and 85-249 (all other claims list the seasonal period of use) may
have been a clerical error carried over from the year-around domestic use under 85-249. Or, it
may have been an intentional reflection of the ability to use stored water under these two rights
when the other six sources were frozen up. To my knowledge, livestock are not routinely
wintered on the Skutumpah Terrace (Elev. 6000' MSL) but probably could be.

With the submission of this memorandum to you gentlemen, I have fulfilled my first stated
commitment to the complainants. My ability to fulfill my second commitment will depend upon
your response and guidance. Regardless of the position we may take on the dispute, I believe it
is quite likely that the parties will end up in litigation and we will be involved at some point in
defense of our position.

HAWPADOC\Duck Pond Memo kec.wpd
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IN THE ....sIxTH . JUDICIAL DISTRICT COURT, IN AND FOR THE

COUNTY OF...... WAYNE ... .. STATE OF UTAH

IN THE MATTER OF THE GENERAL DETERMINATION STATEMENT OF WATER
OF RIGHTS TO THE USE OF ALL WATER, BOTH USER’S CLAIM

SURFACE AND UNDERGROUND, WITHIN THE DRAINAGE CODE NO.  SERIAL NO.
AREA OF THE COLORADO RIVER IN UTAH BUT EX- 85 . 2950

CLUDING THE GREEN RIVER AND THE VIRGIN

RIVER DRAINAGE AREA. MAP NO. . ... 136 ...

NOTE: This blank is sent to you in accordance with Utah Law. The information called for herein will be used in con-
nection with the adjudication of water rights on the above mentioned drainage area. All questions applicable to your claim
must be answered fully, and one copy of this form must be filed with the Clerk of the District Court at . .....................

Loa , Utah, within sixty (60) days from date of service of the attached Notice. A copy shall be

filed with che State Engineer, State Capitol, Salt Lake City. Failure to file the attached Statement of the Water User's
Claim with the Clerk of the District Court within the time stated will forever bar and estop you jrom asserting any right

to the use of water from said drainace ares . ,
) o full

e OSSN o I USSR U OUSROON Interest Claimed. ... 1@l

- AAIESS oo Kansb, Utah SWTLY
3. Name of particular ¥¥iRg, spring area YOS XVGRKKRRANIGEKNN from which water is diverted is ..........................
....... Duck Pond Spring Aree.. .6 . KRG .. County.
4. Priority date claimed ... ... 1‘86!* ............... Date when water was first used ...
Date when work on diverting system was first begua _............................ Date when diverting system was completed
INRIULE Of WOLK ... oot ieie ettt et e e e et e ebeeta e e e e e st ee e e e e aeeeenn

Class of Right (Indicate by X):

(a).XX. Right to surface water initiated by beneficial use before 1903 Claim No. ......Diligence, no.claim. filed.
b)........ Right to underground water initiated before 1935 Claim No. ...
[ Right decreed by court, cCite title Of CRSE ...........ooiimiiiieiiiiieteeie et e e e s seans e ee s e aesinn e e e e ns
)........ Application filed, State Engineer's Office No. ...............cccceemeeeennen.. Cert. of App. No. ...
e)........ Right acquired by adverse use Prior to 1939 ... ... ... e
Nature (Indicate by X), Amount, and Annual Period of Use (by month & day):

a)....... Irrigation Sec. Fto................... from. . ... [ TP (both dates incl.)
(b) . %X..Stockwatering  Sec. Ft.. aQ22. . from. . Ap¥dl 1 . .. 0. Dzca. 31 (both dates incl.)
©)........ Domestic Sec. Fto.o.o..ooooviianai. from. ..., 00, e e (both dates incl.)
)........ Muanicipal Sec. Fto..ooooiiiin.. from. ... 80, et (both dates incl.)
(&) Sec. Ftooooo, from........ooeviiiiierieeneen. {2 YU (both dates incl.)

Direct Flow Appropriation (must be described with reference to U. S. Government Survey Corner)
(a) Point of diversion fromXIpKKg spring prea, XOREEINXAONRRIOGMES SLOCK water dlirecily atb
5

(D) Description Of SPLIMZ @R ... .......ciiiiioiimiiiiiiiii e ee e e e e e e e ieasae e bttt e e e e et bt e et e ae e e st n s e e s e e e e e ae e e e e
(¢) Point of rediversion or point of return to natural channel ... ...

Where water is used for irrigation purposes:
(a) Area irrigated in legal subdivisions of land by 40-acre tract. (All sources of water for same land or lands must

be described in each instance by name or claim number) .. ... e

(b) Do you get water under a ditch owned by several users........................... If so, give names of all users and

divisiOns Of INLEFEIE ... . . i ccnet et s aresese et be e e s e e e e et e e ke e e e e e e e et e e e e e et
9. Where water is used for Stockwatering: 200 cattle

(a) Number of each kind of stock watered ... . ...

(b) All sources of water for same stock. (Describe by name or claim number) 248)244,250&26‘}252)
10. Where water is used for Domestic: ...............ococecreeerrennee

(a) Number of families or their equivalent
(Describe by name or claim number) ... ..

aracdvarr 1) L2 swenl

= |
o
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NAME AND ADDRESS TYPE OF RIGHT PERIOD OF USE ANNUAL
uE. INTEREST PRIORITY SOURCE CLAIMS USED FOR  |WATER
RKS gfR | MAP NUMBER FLOW POINT OF DIVERSION | PURPOSE AND PLACE OF USE PURPOSE DESCRIBED |ALLOWED REMARKS
Tereor S
or atl claims, T, F-Graydon Rebiason Diligence Mill Creek Stockwatering: 200 cattle April 1 to Dec. 31 M *Diversion any, each or all claims. Total
r alt claims map P. O. Box 133 ‘ yearly diversion under all claims mentioned
Kanab, Utah 84741 1864 Stock water directly on stream SEE CLAIMS USED FOR PURPOSE For ctaims used for 5.60 ac.-ft.
from point located S. 760 ft. and DESCRIBED purpose described
Map No. 13d W. 420 f1. from the NE cor., see Water User's
Nu X\ Sec. 6, T41S, RS5W, SLBM in Lot Claim 248, page 74.
§ £ VMS\N 1, INEANEY), Sec. 6, TA1S,
R4%W, SLBM, to point of
NM stream’s confluence with Thomp-
4 son Creek to form Skutumpah
Canyon Creek in Lot 2 {(NWUNEY)
Sec. 6, T41S, R4%W, SLBM.
or all claims, T,
i all claims meng
J. Graydon Robinsan Diligence Thompson Creek Stockwatering: 200 cattie April 1 1o Dec. 31 . *Diversion any, each or all claims. Total
P. 0. Box 133 yearly diversion under all claims mentioned
Kanab, Utah 84741 1864 Stock water directly on stream SEE CLAIMS USED FOR PURPOSE For claims used for 5.60 ac.-ft.
‘ from point where stream enters DESCRIBED purpose described
Map No. 13d Lot 2 (NWYUNEX%), Sec. 6, T41S, see Water User's
R4%W, SLBM, to point of Claim 248, page 74
. stream’s confluence with Mili
- Creek to form Skutumpah
Canyon Creek in Lot 2 (NWY%NEW)
Sec. 6, T41S, R4%W, SLBM.
e
J. Greydon. Robinson Diligence Skutum Spring No. 1 Stockwatering: 200 cattle Jan. 1 to Dec. 31 * *Diversion any, each or all claims. Total
P. 0. Box 133 yearly diversion under all claims mentioned
Kanab, Utah 84741 1864 Stock water directly on spring SEE CLAIMS USED FOR PURPQOSE 248, 249, 250, 251, 5.60 ac.-ft.
located in SE%NEY, Sec. 6, DESCRIBED 252, 253, 254, 255
0.312 cfs T418S, R4%W, SLBM.
49 Diligence Skutum Spring No. 2 Stockwatering: 200 cattle Jan. 1 to Dec. 31 * *Diversion any, each or all claims. Total
v 0. Box 133 yearly diversion under all claims mentioned
Kanab, Utah 84741 1864 Stock water directly on spring SEE CLAIMS USED FOR PURPQOSE For claams used for 5.60 ac.-ft.
focated in the SEUNEY, Sec. 6, DESCRIBED purpose described
Map No. 13d .312 cfs T41S, R4%W, SLBM. see Water User's
Claim 248, page 74
a \m« .«\V\R ty 9
Domestic: One Family Jan. 1 to Dec. 31 0.73
o \»\N\QT\\# \h. N\ ac.-ft.

SEE CLAIMS USED FOR PURPOSE
DESCRIBED

249

ATTACRMENT 2) [2 o]

74
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NAME AND ADDRESS TYPE OF RIGHT PERIOD OF USE ANNUAL NAME AND
W.U.C. INTEREST PRIORITY SOURCE CLAIMS USED FOR \WATER ue. INTEREST
NUMBER | MAP NUMBER FLOW POINT OF DIVERSION PURPOSE AND PLACE OF USE PURPOSE DESCRIBED |ALLOWED REMARKS ER | MAP NUMB
250 ¢|®_d<dc= Robinson - Diligence Duck Pond Spring Area Stockwatering: 200 cattie April 1 to Dec. 31 M * Diversion any, each or all n_.m::m. ._.o. United Stat
P. 0. Box 133 yearly diversion under all claims ment Bureau of |
Kanab, Uteh 84741 1864 Stock water directly on spring SEE CLAIMS USED FOR PURPOSE For claims used for 5.60 ac.-ft. Kanab, Uta
area located in the NE%SEY%, DESCRIBED purpose described
Map 13d | 0.022 cfs Sec. 6, T41S, R4%W, SLBM. see Water User’s Map No. 12
vv(\\\nk\\ € V\\\\m«\ . Claim 248, page 74.
Eﬂ YR Sy
505 United States of America Diligence Skutumpah Canyon Creek Stockwatering: 69 cattle May 1 to Feb. 28 * *Diversion any, each or all claims. T
Bureau of Land Management Graydon Robinson Allotment yearly diversion under all claims men
Kanab, Utah 84741 1864 Stock water directly on stream For claims used for 1.93 ac.-ft.
from point where stream enters SEE CLAIMS USED FOR PURPOSE purpose described
Map No. 13d SW%NEY, Sec. 6, T41S, R4%W, DESCRIBED see Water User’s 1 United Stat
SLBM, to point where stream Claim 120, page 76, Bureau of L
leaves NWYSEY, Sec. 6, T41S, Kanab, Uta
R4%W, SLBM.
Map No. 14
Shvor i
254 J—~6raygon Robinsorr Diligence Skutumpah Canyon Creek Stockwatering: 200 cattle April 1 to Dec. 31 - *Diversion any, each or all claims. T
P. 0. Box 133 yearty diversion under all claims
Kanab, Utah 84741 1864 Stock water directly on stream SEE CLAIMS USED FOR PURPOSE For claims used for 5.60 ac.-ft. United Stat
from point where stream enters DESCRIBED purpose described Bureau of L
Map No. 13d y NE%SE%, Sec. 6, T41S, R4%W, see Water User’s Kanab, Uta
Vw\x trop $ Wity A SLBM, to point where stream Claim No. 248, p. 74
N /7 leaves SEUSE%, Sec. 6, T41S, Map No. 14
aantea e R4%W, SLBM.
e ————
" State of U
7 S ] 1 Division of
251 J—Graydom-Robinson Diligence Crib Spring Stockwatering: 200 cattle April 1 to Dec. 31 - *Diversion any, each or all n_u.au:xa State Capits
P. O. Box 133 yearly diversion under all claims Salt Lake C
Kanab, Utah 84741 1864 Stock water directly on spring SEE CLAIMS USED FOR PURPOSE For claims used for 5.60 ac.-ft.
located in the SEASEY%, Sec. 6, DESCRIBED purpose described Map No. 1¢
Map No. 13d 0.022 cfs T41S, R4%W, SLBM. see Water User’s
1ai 4.
2. bﬁ\;? £ Uw\erv\x Claim 248, page 7 —
Q £ g - United Sta-
vnﬁ - m..:.ow: of |
Kanab, Ut:

Map No. 1¢
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Results of G.NS Survey Conducted |
25 April 2002 RE: WR No. 85-250

NOTES:

1. At time of survey, pond appeared to be
approximately 2' below maximum / overflow
elevation.

2. Pond surface area shown is somewhat

. - enlarged because GPS receiver could not

Ry NEY2 SEY2 be carried directly over water's edge.

. 3. Survey performed by Kerry Carpenter, SW
Region Office, Utah Division of Water Rights.

4. Underlying Photo taken from USGS Photo
Ortho Quad SKUTUMPAH CREEK, UTAH.

1:24000

Upper Spring Area

E% Comer Section 6,
T41S, R4V2W, SLB&M

Pond Surface Area
2.47 acres

Overflow Pipes (2)

Outlet
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